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dential press conference is an important 
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broadcast of the debate cannot be less so. See 
Chisholm v. FCC, supra (slip opinion at 20, 21 n.22). 
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The Commission Has Broad Discretion 

to Interpret the Section 315 (a) (4) 

Exemptions and It Did Not Abuse that 

Discretion by Issuing the Aspen In- 
stitute Ruling. 
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1959 amendment itself 
granting the agency 
authority to prescribe appropriate rules and regulations 
to carry out the provisions of Section 315. Section 315(c) 
was completely unnecessary in light of the general rulemaking 
authorization elsewhere in the Communications Act and its 
very presence indicates the congressional desire for the 


Commission to review the application of the exemptions. 


That the Commission is authorized to ‘velop the 


meaning of the four exempt categories through case by c 


adjudication is evident also from the Serate Report: 


"(T]he committee in adopting the lan- 
guage of the proposed legislation carefully 
gave the Federal Communications Commission 
full flexibility and complete discretion to 
examine the facts in each complaint which 
may be filed with the Commission. In this 
way the Commission will be able to determine 
on the facts submitted in each case whether 
a newscast, news interview, news documen- 
tary, on-the-spot coveraye of news event, 
or panel discussion is bona fide or a ‘use’ 
of the facilities requ:ring equal opportun- 
ity. 


"The Congress created the Federal Com- 
munications Commission as an expert agency 
to administer the Communications Act of 
1934. As experts in the field of radio 
and television, the Commission has gained 
a workable knowledge of the type of pro- 
grams offered by the broadcasters in the 
field of news, and related fields. Based 
on this knowledge and other information 
that it is in a position to develop, the 
Commission can set down some definite 
guidelines through rules and regulaticns 
and wherever possible by interpretations. 


"The Commission has adequate authority 
when it reviews the overall performance of 
a licensee as it relates specifically to 
the types of programs exempt by this legis- 
lation to issue an appropriate ruling as to 
whether there was an abuse of the exemption. 
Rulings in specific cases may lead to some 
dissatisfaction on the part of both broad- 
caster and candidates but whatever the rul- 
ing of the Commission in a specific complaint, 


the Federal Communications Commission can and 
should consider all complaints in the aggre- 
gate in reviewing the overall performance of 
a license." S. Rep. No. 562, 86th Cong., 

lst Sess. 12 (1959). 
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the Communications Subcomm. of the Senate 
Comm. on Interstate and Foreign Commerce, 
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"It is clear...that Congress intended 
to give the Commission some leeway in in- 
terpreting the four exemptions and in ap- 
plying them to particular program formats 
in order to further the basic purpose 
the amendment, '{To] enable what probuibly 
has become the most important medium of 
political information to give the news 
concerning political races to the greatest 
possible number of citizens, and to make it 
possible to cover the political news } 
fullest degree.' That the Commission 
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Thus the effect of reversing the Commission would 
not be to furnish time for fringe candidates who were not 
newsworthy, but to cancel newsworthy debates between major 


candidates to she obvious detriment of the public.l 


The Commission's ruling, of course, does not mean that 
Minority candidates and fringe parties are excluded 
from network coverage. On the contrary, to the extent 
that minority candidates and fringe parties partici- 
pate in newsworthy events, they qualify for the Section 
315 (a) (4) exemption and thus may obtain exposure they 
would not have should the exemptions be interpreted 
restrictively. 


Under all of these circumstances, 
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overall purpose of Congress which we discussed earlier as 


7 


well as the words of the statute itself. 


(ii) There is No Merit in Petitioners' 
Contentions Based on Congressional 
Action Subsequent to A959) 


Petitioners seek to buttress their position ‘ith 
arguments based on congressionéel action after 1959, first 
from congressional action relating to the Kennedy-Nixon de- 
bates in 1960, and second from congressional inaction in 
the face of earlier rulings by the Commission which were 
overturned in Aspen Institute. Neither argument is per- 
suasive. 

Petitioners first contend that the 1960 suspen- 
sion by Congress of the equal time recuirement to permit 
the "Great Debate" between Kennedy and Nixon is evidence of 
a legislative determination that debate programs were not 


under the 1959 amendment to Secticn 315 (petition- 


brief at 44-48). The answer to this simply that the 


legislative history of Senate Joint Resolution 2071 
strates that it was not intended to alter or affect 
Section 315 exemptions. 

Senate Joint Resolution 207 was enacted in order 


to permit increased broadcast coverage of the then impend- 


ing presidential and vice presidential cmapaigns. During 


hearings before the Senate Committee on Interstate and 


Foreign Commerce, that Committee considered various ways it 


This act was passed on August 24, 1960, and provided as 
follows: 


"Resolved by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That that 
part of section 315(a) of the Communica- 
tions Act of 1934, as amended, which re- 
quizes any licensee of a broadcast sta- 
tion who permits any person who is a legal- 
ly qualified candidate for any public of- 
fice to use a broadcasting station to afford 
equal opportunities to all other such candi- 
dates for that office in the use of such 
broadcasting station, is suspended for the 
period of the 1960 presidential and vice 
presidential campaign with respect to nomi- 
nees for the offices of President and Vice 
President of the United States. Nothing in 
the foregoing shall be construed as reliev- 
ing broadcasters froin the obligation imposed 
upon them under this Act to operate in the 
public interest. 


(2) The Federal Communications Commis- 
sion shall make a report to the Congress, 
not later than March 1, 1961, with respect 
to the effect of the provisions of this joint 
resolution and any recommendations the Com- 
mission may have for amendments to the Com- 
munications Act of 1934 as a result of experi- 
ence under the provisions of this joint resolu- 
tion." P.L. 86-677. 


might assist increased coverage of the campaigns. Represen- 
tatives of each of the three major television networks of- 
fered to provide free prime time for use by the major presi- 
dential and vice presidential candidates on the condition 
that they be relieved from any obligation to make equal 

time available for nominees for these offices of all other 
parties. S. Rep. No. 1539, 86th Cong., 2d Sess. 5 (1960). 
The Senate Committee eventually decided to propose legisla- 
tion allowing the broadcasters the freedom they sequested 


Ls ee 


because it was "impressed by the sincere desire of broad- 
casters to meet their obligation of public service in the 
national political arena provided their obligation was 
voluntary." Id. 

The purpose of the legislation was to give the 
broadcasters complete freedom to cover the 1960 presiden- 
tial and vice presidential campaign as they saw fit without 
regard to any equal time requirement whatsoever. Congress 


did not focus on the question of what was or was not per- 


mitted under the 1959 amendments.! The equal time require- 


ment was suspended for all appearances by presidential or 


The contention that at the 1960 hearings it was recog- 
nized thet non-studio debates would give rise to equal 
opportunities is simply incorrect. Senator Pastore's 

remarks in connection with the Humphrey-Kennedy debate 
sponsored by the Charlotte Gazette which are cited in 

the petitioners' brief at 46 n.7 are taken out of 


(footnote continued on next page) 


vice presidential candidates. Congress neither stipulated 
not intended to influence the type of program which could 

be broadcast. While debates may have been contemplated by 
some, they were hy no means mandated.! In fact, an amend- 
ment to the bill which would require the candidates to de- 
bate one another was proposed and later withdrawn as imping- 
ing on the freedom of the candidates not to debate. 106 


Cong. Rec. 14475-14476 (1960). 


(Footnote continued from previous page) 


context. The discussion dealt with the question of the 
proper definition of the term "lega ly qualified candi- 
date" as it was used in Section 315(a). Hearings on $&. 


3171 before the Communications Subcomm. of of the Senate 


Comm. on Interstate and Foreign Commerce, 86th Cong., 
Ist Sess. 193-195 (1960). 


Hearings were held after the election at which repre- 
sentatives of the major networks and the Commission re- 
ported on the overall coverage of the 1960 presidential 
and vice presidential campaign. At the hearings it be- 
came plain that the so-called Great Debate, which had 
given the nation an opportunity to witness then Vice 
President Richard M. Nixon confront then Senator John F. 
Kennedy, was only one of the programming innovations 
which took place as a result of the suspension legisla- 
tion. Robert Kintner, then president of NBC, testified 
that his network also produced, among others, an 8-week 
series of full hour programs called "The Campaign and 
the Candidates" which presented a detailed background 
on the campaign issues and the nominees, including four 
hour long programs devoted to in-depth interviews with 
the four major candidates. Hearings before the Communi- 
cations Subcomm. of the Senate Comm. on Interstate e and 
Foreign Commerce, 87th Cong., ist Sess. 66 (1961). 
Campaign coverage not only took a variety of forms, in- 
cluding but not limited to debates, but also covered a 
variety of candidates on programs such as NBC's "Minor- 
ity Viewpoint." Id. at 69. 


Indeed, one of the key reasons offered for the 
suspension was the fact that the Commission had not yet 
interpreted the then newly enacted exemptions to clarify 
tneir meaning, and the broadcasting industry had indicated 
that its coverage of the campaign might be circumscribed 
pending such clarification. S. Rep. No. 1539, 86th Cong., 

2 (1960); 106 Cong. Rec. 14473 (1960) (remarks of 
Sen. Pastore). Senator Pastore noted that the exact scope 
of the exemptions had not yet been delineated by August 


1960 but stated that they would enable broadcasters "to 


how or verr’+ to be heard the various candidates as in 


be necessary to give full, 


meaningful cover 


age t > Si be aia WY events of the day." 


Thus, one reason the 1960 
suspension was proposed and enacted was because "not enough 
elapsed to permit full evaluation” of the abil- 
o achieve 
86th Cong., 2d Sess. (1960). 
Thus, the history of the 1960 suspension legis- 
lation indicates that Senate Joint Resolution 207 should be 


viewed as an isolated legislative experiment measuring the 


impact of total repeal of equal time requirements for a 


presidential campaign, and not as limiting the scope of the 


exemptions previously enacted by Congress. 


Petitioners also contend that there was congres- 
sional ratification of the Commission's earlier 


in The Goodwill Station (WIR), 40 F.C.C. 362, 24 P&F 


413 (1962) and National Broadcasting Company 


24 P & F Radio Reg. 401 (19€2) 
(petitioners' brief at 51-53). The argument is that be- 
cause Congress sought to amend Section 215 in other re- 
spects but did not seek to change the Commission's inter- 
pretations in Gocdwill and Wyckoff, that inaction consti- 
tuted ratification of those decisions. 

The argument is sv.ewhat disingenuous. The vari- 
ous amendments to Section 315 to which appellants refer were 
not to the equal opportunit : the statute but to 
other sections. Actually, Congress has never directly 
considered modifying the Section 315(a) exemptions. 

Moreover, far from evidencing a Congressional 
adoption of the Commission's interpretive ruling u.der the 
Section 315 exemptions, the legislative history subsequent 
to 1960 indicates rather a Congressional "hands-off" atti- 


tude and an intention to allow the Commission great discre- 


tion in developing definitions of the various terms in 


Section 315(a). See, e.g., Hearings on H.J. Res. 247 before 


a_Subcomm. of the House Comm. on Interstate and Foreign 
Commerce, 88th Cong., lst Sess. 65-68 (1963). The fact 
that some Congressmen and witnesses later testified that 
debates might not be included within any of the Section 315(a) 
exemptions simply indicates their own deference to the 
Commission's decisions in Goodwill Station and Wyckoff; it 
does not imply that those decisions were mandated by Section 
315(a). While it is true that Congress did not see fit t 
adopt specific language overturning those decisions, as it 
could have done, the fact that Congress did not act to undo 
2 Commission's interpretation does not mean that Congress 
believed the Commission's interpretation was correct. 
Compare Chisholm v. FCC, supra (slip opinion at 26-27) 
with Sierra Club v. EPA, No. 74-2063 (D.C. Cir. August 2, 
1976) (slip opinior. at 23-24). Administrative agencies 
sometimes do render decisions which do not carry out Con- 
Where Congress does not act at all on 
ecific provisions involved--as was the case here-- 
that silence certainly cannot be construed into a "rati- 
fication." Indeed, if silence were a ratification then it 
bears noting that Congress has had ample opportunity to 
overrule the Commission's Aspen Institute ruling, but has 


not chosen to do so. 


or, in the alternative, 


be affirmed. 
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